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BOROUGH OF SPRING LAKE
MAYOR AND BOROUGH COUNCIL
REGULAR MEETING

DECEMBER 3, 2024

Mayor Naughton called the Regular Meeting of the Mayor and Council of the Borough of Spring Lake
to order at 7:00 P.M. with a moment of silent prayer. She then proceeded with the Pledge of Allegiance
to the Flag. Mayor Naughton announced that the meeting is being held in accordance with the Open
Public Meetings Act.

PRESENT: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley, Mayor Naughton
ABSENT: None
ALSO PRESENT: Joseph Colao, Jr., Borough Attorney
Sam Avakian, Borough Engineer
W. Bryan Dempsey, Borough Administrator/Deputy Clerk
Dina M. Zahorsky, Borough Clerk
Robbin Kirk, Chief Financial Officer
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Public Comments:
Kelley Badishkanian, 1609 Ocean Avenue thanked the Mayor and Council for all of their efforts and
the partnership with the residents. She also thanked Mr. Colao for his heip as well.
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Proclamations, Presentations, & Special Guests: None
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Workshop Discussions: None
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Approval of Minutes:
Mr. Judge offered a motion to approve the minutes of October 8, 2024, seconded by Miss McDonough.

ROLL CALL:
AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None
ABSENT: None
ABSTAIN: None
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Mr. Judge offered a motion to approve the minutes of October 22, 2024, seconded by Miss McDonough.
ROLL CALL:
AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None
ABSENT: Nohe
ABSTAIN: None
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Council Comments & Staff Reports:
Mayor Naughton reported that the Christmas Tree Lighting was a joyous occasion and big success.
She thanked Spring Lake Fire, First Aid, Police, DPW, Kathy Heine, Recreation Director, Mr. Dempsey
and the dancers and musicians.
Mayor Naughton explained that the council convened a special executive meeting last week for the
purpose of final consideration of the Verizon Application. After the executive session the council
reconvened in public session and instructed the professionals to draft a resolution to deny the
application that is on for approval this evening.
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Mr. Judge reported that he is in favor of denying the Verizon application. Spring Lake has a pristine
and quiet oceanfront. Councils for decades did not want commercial properties on Ocean Avenue and
have this drive tourism for the town.

Mr. Erbe agrees with Mr. Judge and will be voting against the application. He added that the County
suit is not resolved and the environmental compliance is not resolved.

Mr. Hale thanked the 5G Committee and the residents. The Borough asked Verizon numerous times to
come to these meetings and they have refused. He is concerned with public safety and the locations
of the poles. Verizon has yet to prove the necessity of the additional bandwidth required. He added
that the Borough has yet to see the data that proves this proposed infrastructure is required. To his
knowledge during the busiest weekends the lifeguards, police, fire and first aid have portable hand-
held radios costing the Borough hundreds of thousands of dollars. He added that the
telecommunications and electric infrastructure has been an issue in town due to the companies not
maintaining their infrastructure. Lastly, the Borough is dealing with NJDEP's REAL "Resilient
Environments and Landscapes” regulations. The regulations anticipate at least a seventeen percent
chance in the rise of sea level by 2100 of five feet. This would cause all structures to be built six feet
higher. Mr. Hale will be voting no to the proposed towers.

Miss McDonough echoes the councils’ comments. She explained that as a real estate agent she sees
more people moving to Spring Lake for a simple and quieter life style. People who are going to the
beach are not streaming movies they are spending time with their friends and family, She is concerned
about the effect of the towers on the property values. She will be voting no.

Mr. Sagui also echoes the councils’ comments. He added that he does not see the need for the towers
and the aesthetics will dramatically change the oceanfront. He will also be voting no.

Ms. Whalley thanked the 5G Committee, the Borough Professionals, town residents and residents from
other towns. She also, thanked Kelley Badishkanian for getting the resident group together. She will
be voting no for everything that was mentioned tonight.

Mr, Judge offered the following resolution and moved its adoption, seconded by Mr. Hale.
R-24-196 - BOROUGH OF SPRING LAKE, NEW JERSEY
RESOLUTION ON NEW YORK SMSA LIMITED PARTNERSHIP, D/B/A VERIZON WIRELESS
APPLICATION TO LOCATE SIX SMALL WIRELESS FACILITIES IN THE BOROUGH

WHEREAS, on January 26, 2024, New York SMSA Limited Partnership, d/b/a Verizon Wireless
(“Verizon") filed an application, subsequently shown to be incomplete and to require supplementation on several
separate occasions as hereafter specified, with the Borough of Spring Lake, New Jersey (the “Borough”),
seeking to locate six (6) small wireless facilities ("SWFs") on poles ("SWF poles”) intended to replace existing
streetlights, along or adjacent to Ocean Avenue; and

WHEREAS, those specific locations where Verizon seeks to place poles and SWFs as described in the
Verizon applications are:

1. 1S Spring Lake 01 SC. Proposed utility pole that includes a SWF. Nearest to 2530 Prospect Avenue.

2, JS Spring Lake 02 SC. Proposed Replacement Smart Pole that includes a SWF.

Nearest to 2021 Ocean Avenue.
3. 1S Spring Lake 05 SC. Proposed Replacement Smart Pole that includes a SWF.
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Nearest to 1603 Ocean Avenue,
4, 1S Spring Lake 07 SC. Proposed Replacement Smart Pole that includes a SWF.
Nearest to 1111 Ocean Avenue.
5. JS Spring Lake 08 SC. Proposed Replacement Smart Pole that includes a SWF. Nearest to 300
Ocean Avenue,
6. 1S Spring Lake 09 SC. Proposed Replacement Smart Pole that includes a SWF.
Nearest to 803 Ocean Avenue; and

WHEREAS, the pole referred to as JS Spring Lake 01 SC is located on a right-of-way under the
jurisdiction of the Borough, while all other poles in the application are located on rights-of-way that are under
the jurisdiction of both the County of Monmouth (“the County”) and the Borough; and

WHEREAS, in its application, Verizon correctly acknowledges that the placement of SWF poles at the
locations specified is, in each instance, non-compliant with and prohibited by the Borough’s Ordinances (“the
Borough Code™), and would therefore require a waiver of the Borough Code in order for the SWF poles and
facilities to be installed; and '

WHEREAS, Verizon recognized, in its initial application, that, for each required waiver, additional expert
support would be required to show why the waivers are needed and requested leave to provide additional
technical information in supplementation of its initial incomplete application; and

WHEREAS, Verizon’s application indicated that it would not own the poles upon which the SWFs would
be attached; rather, the poles would be owned by SQF, LLC ("SQF"); and

WHEREAS, in contradiction of Verizon's statement that all six (6) SWF poles will be owned by SQF, LLC,
the apptlication includes an attestation from Timothy Schneider, Secretary of SQF, LLC, stating that SQF will
own five (5) of the SWF poles that are the subject of the application; and

WHEREAS, Verizon’s application notes that it intends to locate replacement light poles and remove
existing streetlights in the applied-for locations, currently owned by Jersey Central Power & Light ("JCP&L");
and

WHEREAS, in its application Verizon asserts that “over the summer months” and, according to its
network engineer, “particularly on summer weekends and holidays” there is a significant increase in demand
and that its current network is insufficient to meet that demand, which inhibils the abllity of residents and
visitors to make and receive phone calls or text messages or use their devices to access the internet; and

WHEREAS, Chapter 330, Article VII of the Borough Code governs the placement of SWFs and SWF
poles in the rights-of-way within the Borough; and

WHEREAS, Verizon’s application states that it is filed pursuant to the Borough Code as well as pursuant
to the Telecommunications Act of 1996, 47 USC Sections 253 and 332, N.J.S.A, 48:3-19, and N.1.S.A. 27:16-
16; and :

WHEREAS, pursuant to the Borough Code, Verizon is required to submit and did submit a proposed
rights-of-way agreement granting it a license to locate SWFs on rights-of-way within the Borough, regardless
of whether those rights-of-way are owned by or within the jurisdiction of the Borough or the County; and

WHEREAS, under New Jersey law, the Borough's consent is required before this kind of use can be
permitted on County-owned roads within the Borough, seg, N.J.S.A. 27:16-6; and

WHEREAS, before the SWF poles that are the subject of Verizon’s application can lawfully be installed,
Verizon will need, in addition to Borough approval, (i) to obtain approval of its separate application to the
County, to install these facilities on a road within County jurisdiction, and (i) to comply with ali National
Environmental Policy Act ("NEPA") requirements; and

WHEREAS, Verizon filed an application seeking County authorization to locate SWF poles on Ocean
Avenue on May 10, 2023, which application was rejected by the County as insufficient on August 8, 2023; and

WHEREAS, thirteen (13) months later, Verizon filed another application with the County on September
18, 2024, and that application, too, was rejected by the County for incompleteness on October 4, 2024; and
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WHEREAS, as of the date of this Resolution, Verizon has not resubmitted a complete application to the
County or obtained the County’s approval to place the SWF poles in the right-of-way under the jurisdiction of
the County; and

WHEREAS, the Borough learned via an advertisement in the Coast Star newspaper on October 28, 2024
that Verizon was still in the process of complying with the NEPA process with respect to one (1) of the six (6)
SWF poles (Verizon having never itself notified the Borough of its uncompleted NEPA compliance efforts); and

WHEREAS, after seeking additional information from Verizon, the Borough learned that one (1) of the
six (6) sites had been determined to be exempt from NEPA earller in this year, that the pending NEPA evaluation
discovered by the Borough was for a second site, and that Verizon has not yet begun the process of seeking
public comment and complying with other steps needed to determine whether any of the other four (4) sites
will require the preparation of an environmental assessment under NEPA; and

WHEREAS, on November 1, 2024, Verizon’s counsel advised the Borough's outside counsel that the
process of pursuing NEPA compliance for the other four (4) sites would begin later that week; and

WHEREAS, Verizon has provided no further information to the Berough regarding the status of its NEPA
compliance efforts; and

WHEREAS, while Section 330 of the Borough Code generally designates the Borough's Zoning Officer
as the official to act upon applications filed for facilities in the rights-of-way, Section 330-71E of the Code also
provides that the Borough may, in connection with any application, make modifications to that process; and

WHEREAS, on September 10, 2024, after proper notice and at its regular meeting, the Borough Council
adopted a resolution determining that, for Verizon’s application, which seeks waivers from the express
requirements of the Borough Code, the decision will be made by the Borough Council; and

WHEREAS, pursuant to rules of the Federal Communications Commission ("FCC"), codified at 47 C.F.R,
Section 1.6003(c)(1)(ii), which interpret the federal Telecommunications Act ("TCA"}), 47 U.S.C. Section
332(c)(7)(BXii), the presumed reasonable time for a local government to act on an application for wireless
facilities such as those that are the subject of Verizon's application is ninety {90) days; and

WHEREAS, the “presumed reasonable” time {often referred to as, and hereafter referred to as, “the
shot clock™) may be extended by agreement of the parties; and

WHEREAS, the “presumed reascnable” time to act is a legal presumption which may be overcome by
the specific facts of a case; and

WHEREAS, Verizon and the Borough have entered into multiple tolling agreements which mutually
extended the reasonable time to act upon Verizon's application through October 15, 2024; and

WHEREAS, Verizon has supplemented its application on numerous occasions, as further detailed below,
and in each instance the supplement has provided material information that was omitted from Verizon's original
application and that required technical review and analysis by the Borough; and

WHEREAS, on September 24, 2024, the Borough Councll held a public meeting that included discusslon
of Verizon's application as an agenda item, at which humerous Borough residents expressed a desire and intent
to submit evidence to the Council regarding Verizon’s application for the Council’s consideration and inclusion
in the written record; Verizon was provided with advance notice of that public meeting and was invited to speak
and present evidence at it; atthough Verizon did attend the meeting, it declined to speak or present any evidence
at this meeting; and

WHEREAS, on September 30 and again on Octoher 9, 2024, the Borough requested that Verizon extend
the shot clock to allow sufficient time for the Borough and Verizon to review and evaluate significant evidence
relating to Verizon's application that the Borough had, by that date, already received from its residents, including
evidence prepared and submitted by attorneys engaged to represent Borough residents, as well as
supplemental filings made by Verizon in late September and early October; and

WHEREAS, on September 30 and again on October 14, 2024, Verizon rejected the Borough's request
to extend the shot clock; and

WHEREAS, on October 9, 2024, the Borough advised Verizon that, despite Verizon’s September 301
rejection of the Borough’s request, the Borough intended to hold a second and final public meeting relating to
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the Verizon application on November 12, 2024, and close the record at that time, following which the Borough
would complete its review of the voluminous evidence received and issue a decision on the application on or
about December 10, 2024; and

WHEREAS, Verizon was again invited to attend and present additional information supporting its
application at the November 12, 2024 public meeting, and was additionally encouraged to submit any written
documentation it might have and wish to submit by November 12% to rebut or otherwise address the evidence
submitted in opposition to its application; and

WHEREAS, Verizon declined to present any additional evidence or to speak at the public meeting of
November 12, 2024; instead, four days before that scheduled meeting and the announced closure of the record,
Verizon chose to file a complaint in federal court, in which it alleged that the Borough had unreasonably delayed
its decision on the application and had thereby “effectively denied” it; and ‘

WHEREAS, having reviewed Verizon’s initial application, the muitiple additional filings and reports filed
by Verizon, the multiple letters, submissions and reports filed by multiple citizens opposing the application; the
input received from the public, including citizens and County officials, the Borough has now reached a decision
an Verizon's application based on a thorough review of the totality of the record.

NOW, THEREFORE, the Borough makes the following Findings and Conclusions regarding Verizon's
applications.

For sake of clarity, the Findings and Conclusions that follow will be addressed by topic.

‘ 1. FINDINGS

A. Record. The written record in this matter, on which the Borough’s decision must be and is based, is
extensive, and consists generally of Verizon's initial application, Verizon’s supplemental submissions,
correspondence between Verizon’s representatives and Borough representatives, recordings of two
public meetings, and written submissions from members of the public and counsel responding to or
regarding Verizon's application.

B. Applicable Legal Standards. While acknowledging that its proposed installation of SWF poles along
Ocean Avenue violates the Borough Code (and, in particular viclates Section 330-72(H}(5), which
provides, “No poles, Cabinets or similar facilities may be placed within 150 feet of the beach ... or Ocean
Avenue”), Verizon asserts that the Borough must waive the Code because, according to Verizon, the
Code prohibits or has the effect of prohibiting Verizon’s provision of wireless services in the Borough.
Verizon maintains that the Code is pre-empted by the federal Telecommunications Act of 1996, as that
Act has been interpreted by the Federal Communications Commission. The legal standards that apply
to and govern Verizon's claim of pre-emption are as follows:

1. Key Provisions of the Teiecommunications Act. 42 U.S.C. §332(c)(7) contains two provisions
that bear directly on Verizon's application. First, Section 332{c)}(7)(A), titled “General Authority,”
provides:

Except as provided in this paragraph, nothing in this chapter shall limit or affect the
authority of a State or local government or instrumentality thereof over decisions
regarding the placemment, construction, and modification of personal wireless facilities.

Immediately following, Section 332(c)(7)}(B), title “Limitations,” provides:
The regulation of the placement, construction, and modification of personal wireless
setvice facilities by any State or local government ... shall not prohibit or have the effect
of prohibiting the provision of personal wireless services.
Second, 47 U.S.C. §253 similarly provides as follows:
(a) In general
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No State or local statute ot regulation, or other State or local legal requirernent, may prohibit
or have the effect of prohibiting the ability of any enlity to provide any interstate or
Intrastate tefecommiinications service.

(c) State and local government authority
Nothing in this section affects the authority of a State or local government to manage the public
rights-of-way or to require fair and reasonable compensation
from telecommunications providers, on a competitively neulral and nondiscriminatory basis, for
use of pubfic rights-of-way on a nondiscriminatory basis, if the compensation required is
publicly disclosed by such government,
The basic question raised by Verizon’s application is whether the Borough Code and the Borough's
management of the public rights-of-way “prohibits or has the effect of prohibiting the provision of
personal wireless services,” as that term is used in the Telecommunications Act, or whether the
Borough Code constitutes a valid exercise of police powers reserved to State and local governments
under that Act, because it does not prohibit or amount to a prohibition of personal wireless services.
Reserved Police Powers. The Supreme Court of the United States has stated that Section
332(c)(7)(A) “"makes clear that, other than the enumerated limitations imposed on local
governments by the statute itself, *nothing in this chapter shall limit or affect the authority of a
State or local government or instrumentality thereof over decisions regarding the placement,
construction, and modification of personal wireless service facilities.” 7-Mobile ., LLC v. Gty of
Roswell, 574 U.S. 293, 303 (2015).
Federal Communications Commission (*FCC"”) Declaratory Ruling and Third Report and
Order, 33 FCC Rcd. 9088 (2018), In this Declaratory Ruling (hereafter, the “Small Cell Order")
the FCC construed Section 332(c)(7) — and, In particular, the “prohibit or have the effect of
prohibiting” language of Sections 332(c)(7){B) and 253{a) — and determined that state and local
regulations that “materially inhibit” the provision of wireless services constitute an impermissible
“prohibition” under that section. This standard has come to be known as and will be referred to
hereafter as the “materially inhibits” standard. The FCC, in adopting that standard, expressly
acknowledged that, in several provisions of the Telecommunications Act, including 332(c)(7),
Congress “affirmatively protected the ability of state and local governments to carry out their
responsibilities for maintaining, managing, and regulating the use of ROW and structures therein
for the benefit of the public.” Id, at 9138, n.272; see also, /d. at 9103, n. 83 (recognizing that
states and local governments may “dispose of applications relating to the matters subject to Section
332(c)X7) in any manner they deem appropriate, so long as that conduct does not amount to a
prohibition or effective prohibition, as interpreted in this Declaratory Ruling...).
City of Portland v. United States, 969 F. 3d 1020 (9 Cir. 2020). In the Gty of Portland
case, the court reviewed and upheld much of the Small Cell Order but vacated that part of it dealing
with aesthetics. The court held that local governments retain authority to impose aesthetic
requirements on SWFs so long as local government requirements do not unreasonably discriminate
against providers of functionally equivalent services. The Court also noted, citing the legisiative
history of Section 332, that the location of wireless facilities in one part of town does not mandate
that they be approved in other parts of town. “See S. Rep. No. 104-230, at 208 (1996) (Conf. Rep.)
{"“For example, the conferees do not intend that if a state or local government grants a permit in a
commercial district, it must also grant a permit for a competitor’'s 50-foot tower in a residentiai
district.”)” 969 F.3d at 1041. The Borough is cognizant that, while it retains significant iand use
discretion to address aesthetics, its requirements must be reasonable. Jd.
Cellco P’ship v. White Deer Twp. Zoning Hearing Bd,, 74 F.4th 96, 100, 103 (3d Cir,
2023). In the White Deer Twp. case, the United States Court of Appeals for the Third Circuit
adopted the FCC's “materially inhibits” standard, while also recognizing that, in enacting the
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Telecommunications Act of 1996, Congress preserved the traditional authority of local governments
over the placement, construction, and modification of personal wireless services.

6. “Materially Inhibits” Standard. The Boerough recognizes that, to date, the FCC’s Small Cell Order
and the “materially inhibits” standard that it adopts have been judicially reviewed under the
Chevron standard of deference and recognizes further that the Supreme Court’s opinion in Loper
Bright Enterprises v. Rafmondo, 144 S.Ct. 2244 (2024), calls into question whether such deference
remains legally warranted. Nonetheless, in addressing Verizon's application, the Borough has
accepted and applied the “materially inhibits” standard, as construed and modified in the Portland
case, just as the Borough did in adopting Chapter 330, Article VII, of the Borough Code.

7. Borough of Spring Lake Municipal Code, Chapter 330, Article VII. The Borough's Cede
provisions governing siting of SWFs is the framework within which the Verizon application must be
viewed, and based upon the Findings contained herein, those provisions do not materially inhibit
Verizon’s ability to provide wireless services.

8. Burden of Proof. Since TCA Section 332 preserves local regulatory authority with respect to
wireless siting, and TCA Section 253 preserves local authority to manage the rights-of-way, while
also applying certain limitations, the burden of proof is on an applicant seeking a local permit or
waiver or variance or the like to establish an entitlement to it. Here, since Verizon has
acknowledged that its proposed placement of SWF poles on Ocean Avenue violates the Borough
Code, the burden of proof is on Verizon {o demenstrate that federal law, by force of pre-emption,
compels the Borough to waive the Code. Case law applying the “materially inhibits” standard does
not vet clearly define the factors that a wireless provider must prove in order to establish an
“effective prohibition” under that standard, see. TowerNorth Development, LLC v. City of Geneva,
2024 WL 621616 (N.D. IIl. 2024), WL Op. at *25 ("Apart from Cellco Partnership, there is little case
law addressing the ‘materially inhibits’ standard”), but, of necessity and at a minimum, a provider
should have to show that any asserted “inhibition” is truly “material” to its provision of wireless
services, and not a minor, surmountable inconvenience or constraint. To constitute a “"material
inhibition,” compliance with local ordinances must present a substantial impediment to the provision
of adequate coverage. The Borough finds that Verizon has not met that burden and finds, based
on substantial evidence in the record as specified in this Resolution, that the Borough Code does
not “materially inhibit” Verizon's provision of wireless services.

Preliminary.. The Borough finds that the facts recited in the above “"Whereas” clauses are accurate

and supported by the record and each Whereas clause is hereby repeated by incorporation and included

as a specific factual finding.

. Specific Factors Influencing the Timing of These Proceedings

Spring Lake’s unspoiled beachfront is a defining feature of the Borough and the County and is a fragile

asset of irreplaceable value. The tranquility and aesthetics of Ocean Avenue distinguish the Borough

from neighboring shore communities, and the iack of commercialism is a major reason the Borough
ranks among the “best places to live” in the entire country. The Borough Code recognizes that the lack
of commercial development on Ocean Avenue is key to the Borough’s desirability and enjoyability, and
seeks to preserve it for the benefit and welfare of all Borough residents and, indeed, for all New

Jerseyans,

The recognition of the importance of preserving the beachfront was included in the Borough's adoption

of its code provisions regulating SWFs in public rights of way, The preamble to that Code provision

notes, among other things:
a. N.J. Admin. Code § 7:7-16.10 provides that new coastal development must be visually
compatible with its surroundings including existing scenic resources, site design, and size, and
must contain design elements which enhance public access to the waterfront,
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b. The Borough has a specific obligation to its residents and visitors to protect its unique
beachfront, related vistas and the highly unique passive recreational opportunities it affords to
both.

c. Erecting New Poles and Ground level Cabinets in the Municipal Right-of-Way raise significant
aesthetic and safety concerns and those concerns are especially pronounced along the
beachfront as specifically regulated by Ch. 114 of the Borough code.

d. The Borough's beachfront, boardwalk and adjacent areas are part of the Coastal Zone
designated the New Jersey Coastal Area Facility Review Act and other faws that recognize and
regulate such areas as a highly unigue and valuable resource.

While the Borough Council is dedicated to preserving the beauty of the Borough's beachfront and to
protecting the environmentally sensitive nature of Ccean Avenue, the Council also recognizes that, In
the field of telecommunications, FCC regulations limit certain aspects of local authority and the Council
has sought, carefully and in good faith, to ensure that its handling of Verizon's application comports in
all respects with federat law,
To that end, upon receiving Verizon’s application, the Borough Council created a 5G Committee
comprised of elected officials and Borough staff, and tasked it with developing an understanding of the
interactions of federal, state and local law as they bear upon the application. Prominent among the 5G
Committee’s delegated tasks was the engagement of a legal professional versed in this specialized field
to advise the Council before any final decision on the application was made. Of necessity, a central
focus of the 5G Committee’s work was to ascertain whether viable ailternatives exist to Verizon’s
proposed placement of SWF poles on Ocean Avenue,
In mid-March 2024, at the recommendation of the 5G Committee, the Borough retained the services
of Kenneth Fellman, Esq., of the law firm Wilson Williams Fellman Dittman of Louisville, Colorado. Mr.
Fellman has years of experience in working with local governments on wireless siting issues and
addressing the federal statutes and regulations impacting local governments, including advocacy at the
FCC on many of the issues that are the subject of Verizon's application.
In April 2024, after engaging Mr. Fellman and guided by his advice, the Borough sought supplemental
information from Verizon addressing technical engineering and radio frequency emissions issues. That
information was requested because a review of Verizon's application demonstrated that significant
information needed to evaluate the application was missing from it or not fully explained. More than
two months later, on July 15, 2024, Verizon submitted supplemental information from its engineering
experts,
Mr. Feliman and the 5G Committee diligently reviewed the supplemental information over the next
month.
Concurrently, the 5G Committee and Borough staff explored potential alternatives to Verizon’s proposed
placement of SWF poles along Ocean Avenue, including, as will be discussed in more detail later in this
Resolution, the possible use of two pavilions that the Borough owns adjacent to Ocean Avenue on the
north and south ends of the Borough (referred to hereafter as “the pavilions").
After reviewing the information in the initial application and the supplemental submissions, including
the new information provided by Verizon in mid-August, the Borough Council determined that formal
notice of Verizon's application should he given {o its residents and an oppeortunity provided for public
comment at a scheduled public meeting. To that end, the Council also made the application itself
available to the public, for review and comment. The Council’s determination to afford the public an
opportunity for review and comment was reasconable and well-warranted in view of the impact that the
placement of SWF poles along Ocean Avenue would have on the community, and was consistent with
New Jersey’s established public policy favoring open governmernt.
The Borough Council scheduled a public meeting on the first available date: September 24, 2024.

The public meeting of September 24, 2024, tock place as scheduled. At it, numerous residents,
including residents represented by private counsel, expressed a desire to provide the Council with
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written submissions for inclusion in the record of decision. The Council determined that a reasonable
opportunity should be afforded for such submissions to be made. Verizon attended the meeting and
chose not to provide any testimony.

On September 27 and 30, as well as on October 4 and 7, 2024, Verizon again supplemented its
application. Naturally, the Borough required time to review that new Verizon information as welt as
review the additional filings from residents after the September 24" public meeting.

The Borough asked Verizon to extend the shot clock in an email message from counsel on September
30, 2024, and again in a letter from counsel dated October 9, 2024, Despite its own submission of
supplemental materials between September 27 and October 7, and despite the Borough's provision to
Verizon of other extenuating medical and personal circumstances involving the Borough's Mayor, staff
and counsel, Verizon summarily rejected each request.

Following Verizon's rejection of the Borough's request for an extension of the shot clock, the Borough
moved forward with the scheduling and holding of a second public meeting on November 12, 2024, at
the completion of which the Council closed the record.

The Borough finds that, under all the circumstances and given the unique facts of this application, it
has not acted with any unreascnable delay but rather has acted with diligence, reasonable dispatch,
and in accordance with the public’s right to notice and an opportunity to be heard on a matter of
profound loca!l importance. The Borough merely took the time needed to review and carefully consider
al! of the information submitted into the record by Verizon and its concerned residents.

The Borough finds further that any asserted delay on its part in the evaluation and disposition of
Verizon's application was partially caused by Verizon's failure to timely file requested information and
its late filing of other information, Most of all, any asserted delay on the Borough's part is of no possible
prejudice to Verizon. To the contrary, the Borough has repeatedly pointed out to Verizon that no SWF
poles can be placed on Ocean Avenue without County approval (a point of law that Verizon has never
contested and cannot reasonably contest), and has pointed out, further, that Verizon has not yet even
begun the process for obtaining County approval. As well, Verizon has not completed its NEPA review
process, and as represented by its counsel, was pianning to begin that process for four (4) of the six
(6) sites at issue in the application during the first week of November.

Verizon's application presents complex technical issues, complex legal issues, and issues of profound
local importance to all Borough residents. As Verizon's submittal of serial supplements to its application
well reflects, the issues presented are difficult even for an entity as familiar with such applications as
Verizon itself. Although this Resoiution post-dates Verizon's declared expiration of the “shot clock,” the
Borough disagrees with Verizon's calculation of the statutory “reasonable time period,” and finds that,
under the unique factors of Verizon’s application, it has acted with reasonable dispatch.

Alternatives to Address Verizon’s Network Issues

Verizon notes in its application that “over the summer months” and, according to its network engineer,
“particularly on summer weekends and holidays” there is a significant increase in demand, and it asserts
that its current network is insufficient to meet that demand, and that this seasonal insufficiency inhibits
the ability of residents and visitors to make and receive phone calls or text messages or use their
devices to access the internet.

In furtherance of its review of Verizon's application, the Borough has asked Verizon to consider possible
alternatives to addressing its network concerns that do not involve locating SWF poles on Ocean Avenue
in viofation of the Borough Code. Those alternatives include (1) locating SWF poles on the side streets
that run west from Ocean Avenue, (2) possible roof-top space on one or more of the several historic
multi-story buildings along Ocean Avenue, (3) use of temporary facilities knows as Cells on Wheels
("COWs") during the summer months, {4) adding new antennae and related facilities to the two existing
macro sites where Verizon network equipment is currently located, and (5) potential use of one or both
of the pavilions that are located on the beach on the north and sides of the Borough, adjacent to Ocean
Avenue,
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Regarding the possible focation of SWF poles on side streets, Verizon claims, and in support, has
submitted a report from a network engineer, dBm Engineering, P.C., that the physical structures located
in between the utility poles where its SWFs might be sited and the beach would block the line of sight
that is required for 5G smalt cell service, and has rejected this option. Verizon has not provided any
information, however, addressing additional height requirements that would be needed to create a
better line of site from these side street locations. In other words, Verizon has not addressed the
possibility that its coverage needs can be met with taller facilities on side streets that would avoid the
need to site SWFs on Ocean Avenue.

Regarding the potential use of roof-top space on the several multi-story buildings along Ocean Avenue,
Verizon has asserted that the owners of these structures are not willing to allow Verizon to locate
Verizon’s network facilities on their properties, but has provided no evidence of any attempts to
negotiate with the owners to obtain their permission.

Regarding the use of COWSs, Verizon has successfully used COWSs in the past on weekends where special
events (e.g., organized races) have attracted large crowds to the beach in Spring Lake. The Borough
has reminded Verizon of that history and Verizon has provided no reason why COWs cannot be an
alternative to the placement of SWF poles on Ocean Avenue in violation of the Borough Code. The
Barough has made ciear it is willing to discuss the use of these temporary facilities at appropriate
locations to provide Verizon the ability to meet its claimed network demands “during the summer
moenths.” Verizon has rejected this suggestion without explanation.

Verizon currently utilizes two macro tower sites for its network coverage in the Borough, on which it
already has existing antennas and related wireless network facilities fo provide wireless service
throughout the Borough. One facility Is a lattice tower located at 1731 Main Street in Lake Como, and
the other facility is a water tower located at 501 5% Avenue in Spring Lake. Regarding the possibility
that Verizon could gain new network capacity by upgrading and possibly adding new antennas to these
two macro tower sites, the Borough notes that residents opposing the Verizon application
("Opponents™) have joined together, obtained legal counsel, and have submitted a report from an RF
engineering expert, Kent A, Chamberlain, Ph.D., who has opined that such an upgrade or expansion of
the existing sites is technically feasible. Dr. Chamberiain concludes in his report that, if Verizon has
licenses for the appropriate frequencies, these two sites appear to have sufficlent capacity to add new
antenna and related facilities. Dr. Chamberlain notes that C-Band 5G capability could be part of the
Verizon deployment at these sites, He additionally notes that the frequencies of C-Band would provide
favorable propagation characteristics and would reach enough users to increase overall capacity.
Verizon was provided with a copy of Dr. Chamberlain’s report and was offered an opportunity to respond
to it. Verizon did not avail itself of that opportunity. The Chamberlaan report thus stands unrebutted
and, factually speaking, uncontroverted.

Regarding the possible use of the pavilions, Verizon has acknowledged that the placement of SWFs on
the pavilions would provide the increased network capacity that It is seeking. Verizon has rejected the
potential use of these structures, however, because they are located on parcels that are included in the
Borough's Recreation and Open Space Inventory ("ROSI”). Verizon maintains that, without a waiver,
State regulations would prohibit the use of these structures for the siting of commercial wireless
facilities,

Based on Verizon's refusal to explore the possible use of the pavilions as an alternative to the placement
of SWF poles on Ocean Avenue, the Borough has researched the process of applying for and obtaining
a waiver from the New Jersey Department of Environmental Protection (*"DEP”) to allow the placement
of SWFs on these structures. That research has indicated that the pavilions are a viabie alternative to
Verizon's proposed placement of SWF poles on Ocean Avenue.

Significantly, wireless facilities (albeit non-commercial ones) are already located on the pavilions, Thus,
in seeking a waiver from DEP, the Borough could accurately represent to DEP that the placement of
SWFs on the pavilions is consistent with their existing status and use, and would, as an additional major
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environmental benefit, prevent Verizon’s proposed degradation of the Borough’s unspoiled beachfront.

. Although Verizon has expressed concern about the length of time approval might take {a concern that

11,

12.

13.

can be practicably addressed through the interim use of COWSs), and the outcome of a waiver request
cannot be predicted with certainty, Verizon has offered no persuasive reason to think that DEP wouid
reject or balk at such a reasonable, publicly beneficial waiver request; no such reason exists.

Beyond that, in communicating with DEP about the ROSI waiver process and the possible siting of
SWFs on the pavilions, the Borough has learned that DEP is in the process of rewriting its rules, and
the expectation is that the new rules will permit this kind of use as ancillary to the primary recreational
uses of the property. The Borough has been advised that DEP's expectation is that the new rules will
be effective by November 2025. Verizon cannot reasonably assert that the use of COWs is a non-viable
aiternative for bridging that small temporal gap.

The Borough has solicited Verizon's participation and assistance in working with DEP both in the
pursuance of a ROSI waiver and adoption of publicly beneficial changes to the DEP rules. The Borough
specifically offered to approve the use of one or more COWs during the summer of 2025 to address
any immediate network capacity concerns so that the potential use of the pavilions, either by waiver
or rule change, could be jointly pursued in good faith, The Borough also noted that if, for some
unforeseen reason, the pavilions remained unavailable as an alternative solution, Verizon could of
course re-file its current application. Verizon refused all the Borough's requests for cooperation and
assistance and instead insisted that the Borough proceed to a decision on its pending applications,
Verizon's unwillingness to pursue a viable alternative in cooperation with the Borough was underscored
on November 8, 2024, when Verizon filed suit against the Borough. The Borough has made known to
Verizon that the Borough intends to pursue a ROSI waiver from DEP and Verizon has, for its own
reasons, insisted that the Borough render a decision on its application to place SWF poles on Ocean
Avenue,

Request for Waivers of Borough Code Provisions

Verizon's application calls for SWF poles to be placed in the right-of-way of Ocean Avenue, which, for
the reasons noted above in the adoption of the ordinance governing siting of SWFs in the rights-of-
way, is prohibited by the Borough Code.

Verizon claims that, due to a lack of viable alternatives, it requires thase sites and that enforcement of
the prohibition of SWF poles on Ocean Avenue would materially inhibit its ability to provide wireless
services, in violation of federal law. As a result, Verizon's application claims that these code prohibitions
are preempted and unenforceable,

In addition to its reports in the recerd from dBm Engineering, P.C., Verizon's application included a
letter from Scherer Design Group, LLC, a telecommunications engineering firm which staled that a
waiver of the Borough's requirement for poles to be located a maximum of 18" behind the curb line is
required because Monmouth County’s requirement for poles (per Section 5.3-12 of the Monmouth
County Davelopment Regulations, Volume I1) is that they be no closer than 6’ from the curb line. While
Verizon seeks a waiver of the Borough Code reguirements on this issue, Verizon has nof sought a
waiver from the County of its curb setback requirements, nor did it or any of its engineering experts
provide any cogent reason why the Borough should waive its setback requirements, as opposed to the
County waiving its requirements.

The dBm Engineering letter additionally claimed that moving SWF poles 150 feet west wouid
significantly limit coverage at the beach. The engineer did not address coverage that could be achieved
if the poles were moved to the side streets or a shorter distance of 150 feet west. Nor did the engineer
address the coverage that could be achieved by moving 150 feet west and increasing the height of
poles so as to avoid impacting fine of sight issues.

In a subsequent letter from dBm Engineering dated July 11, 2024, there was a similar description of
reduced coverage if the SWF poles are moved west of Ocean Avenue, As with the information from
dBm that Verizon submitted with the application, the July 11, 2024 letter did not address whether
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adequate coverage could be obtained if the height of SWF poles located west of Ocean Avenue were
increased.

dBm Engineering also referenced the existing macro tower sites used by Verizon to serve its subscribers
in the Borough, but did not address the possibility replacing the existing equipment with upgraded
equipment or placing additional facilities on either of those two sites. Again, in the subsequent July

11" letter, dBm does not address whether coverage could be obtained by adding more SWFs at the
westerly macro tower sites.

The Verizon application also acknowledges that, by seeking to install SWF poles with heights
approaching forty-five (45) feet, Verizon is proposing to exceed the Borough’s height limits of 35 feet
or 110% of the height of poles in the surrounding streetscape, whichever is higher. See, Section 330-

72(B) of the Borough Code. Verizon asserts that these heights are necessary to provide sufficient
network coverage and to accommodate collocation of other users.

The Borough notes that, pursuant to a regulation adopted by the FCC in 2020, changes in wireless
structures that do not exceed an increase of ten percent (10%) must be approved and shall not be
denied. In other words, the Borough would have no discretion if, in the future, Verizon applied to
increase the height of the poles by approximately 4 > feet, making 44-foot poles 48-49 foot poles.

In support of its application to place poles housing SWF poles in locations prohibited by the Borough
Code, Verizon states in its application that existing capacity problems have “inhibited the ability of
residents and visitors to make and recelve phone calls or text messages or use their devices to access
the internet.” While Verizon has submitted evidence of usage of its network during high traffic
weekends in the summer, it has submitted no evidence that any resident or visitor has been unable to
make or receive calls or text messages or use their devices to access the internet during these time
periods. To the contrary, evidence in the record from numerous citizens indicates a lack of documented
problems with or complaints about Verizon's services within the Borough.

The Borough also finds, consistent with federal law requirements that it not discriminate in the
application of its regulations on providers of functionally equivalent services, that if waivers are granted
allowing Verizon to install SWFs and SWF poles on Ocean Avenue contrary to long-standing Borough
practice and policy, there are other wireless companies that compete with and provide comparable
services as Verizon. If the Borough were to grant these waivers, especially in light of the fact that
other reasonabie alternatives exist, multiple other entities would have to be granted similar waivers to
place their facilities on Ocean Avenue, leading to the destruction of the beauty and non-commercial
nature of Ocean Avenue, and would further end any future opportunity to regain and preserve the
unspoiled ecological nature of this part of the Borough.

Finally , the Borough notes that a letter submitted by the Opponents from Anderson Engineering dated
October 9, 2024 claims that the service entrance conductors that Verizon proposes to use on the SWF
poles are inconsistent with the requirements of the 2020 National Electric Code (*NEC”). Verizon was
provided a copy of this report and encouraged to provide any relevant material in rebuttal, but chose
not to do so. The evidence therefore is uncontroverted that the SWFs that Verizon proposes to install
are noncompliant with the NEC,

Impact Upon Property Values

Numerous citizens testified either in person or in letters in the record indicating that locating SWF poles
an Ocean Avenue at heights up to forty-five (45) feet will reduce their property values. Opponents
have retained a reputable appraisal firm, Federal Appraisal, LLC, to evaluate and opine on the market-
value impact the proposed SWF poles that are the subject of Verizon’s application will have on five (5)
specific properties located on Ocean Avenue, which are accurately described in the report as luxury
beach homes with highly valued views of the Atlantic Ocean.

The Federal Appraisal report notes other studies finding that cell towers in proximity to residential
properties can cause a reduction in market value of between two (2) and thirty-five (35) percent. These
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earller studies appear to have addressed the impacts on property values caused by macro tower sites
(not SWF poles), and Verizon was provided with a copy of the Federal Appraisal report. It has not
provided, or sought to provide, any countervailing report. Expert opinions aside, common sense
suggests that the proposed placement of SWF poles on Ocean Avenue would have a marked negative
effect on the market value of nearby properties.

With respect to the five (5) properties that were the subject of the Federal Appraisal study, the report
concluded that there would be a reduction of property value of three percent (3%) amounting to a
reduction of property value of $1,262,924.00 for those properties alone. The report noted that there
are other residential properties within 1,000 feet of the proposed SWFs and those properties would be
similarly impacted.

The Borough finds that the Federa!l Appraisal report is credible and that it supports the conclusion that
Verizon's proposed placement of SWF poles on Ocean Avenue would have a negative effect on the
market value of nearby properties. The Borough finds further that Verizon's failure to provide any
evidence rebutting the Federal Appraisal report reflects and confirms the basic soundness of the report.
The Borough additionally finds that since its own revenues are generated in large part from property
taxes, significant reductions in property values will negatively impact the Borough’s revenues and
budget, and its ability to provide the services it delivers to its residents, businesses and visitors,

The Borough finds that the consideration of the impact SWFs will have on property values is a legally
appropriate issue to consider in determining whether to approve or deny a siting application. See,
Celluiar Telephone Co. v. Zoning Bd of Adjustment, 197 F.3d 64 (3rd Cir. 1999).

. Needed Authorization from the County

Since Ocean Avenue is a County road, Verizon cannot piace any SWF poles within the Ocean Avenue
right-of-way without authorization from the County. Verizon clearly recognizes the need for County
approval as it has submitted two applications to the County for such approval, both of which have been
rejected by the County for incompleteness.

Verizon is also aware of the need for County approval from a litigation pending in in the United States
District Court for the District of New Jersey, in which Verizon is presently involved, entitled Ceflco
Partnership and New York SMSA Limited Partnership, both D/B/A Verizon Wireless v. County of
Monmouth, et al,, Docket No. 1:23-cv-180991-ESK-EAP. That action arises out of Verizon's attempt to
place SWF poles on Ocean Avenue in the adjoining municipality of Belmar. It is a matter of public
record-that, in that suit, the County has opposed and is currently opposing that attempt. Verizon is
aware, from the Belmar suit, that Ocean Avenue is within the County's jurisdiction and that any
installation of SWF poles in this right-of-way requires County approval.

Verizon filed an application with the County to locate SWF poles on Ocean Avenue in the Borough on
May 10, 2023, which application was rejected by the County as insufficient on August 8, 2023,

Over a year passed before Verizon re-filed its application with the County on September 18, 2024. That
application too was found to be insufficient and rejected by the County on October 4, 2024.

As of this date, Verizon does not have a pending application with the County seeking permission to
locate SWF poles on Ocean Avenue within the Borough. Nor, at this juncture, does it appear that
County approval of any placement of SWF poles on Ocean Avenue is imminent or likely. To the contrary,
at the September 24 public meeting, County Commissioner Arnone addressed the Mayor and Council
and stated uneguivocally that the County is opposed to any such installation. Thus, the lack of County
approval is not some mere formality that Verizon can readily overcome once the Borough takes its
action on the Verizon application. It is a key missing ingredient of Verizon’s application that renders
the entire application an artificial and premature exercise — one that also renders its lawsuit against the
Borough (discussed #/73) unripe and unproductive.

It bears noting that the Borough has suggested to Verizon that, from a practical standpoint, it only
makes sense for Verizon's application to the Borough to be cansidered concurrently with its application
to the County, to avoid the obvious potential for conflicting decisions. To take just one example,
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Verizon acknowledges in its application to the Borough that its proposed placement of SWF poles on
Ocean Avenue would violate the Borough Code regarding required distance from the curb (hence
Verizon's need for a waiver of that provision), and has noted, in support of that request for a waiver,
that the Borough Code requirements differ from the County’s distance reguirements. Verizon has
provided no analysis of whether the public interest would be better served by adherence to the County's
or the Borough’s distance requirements but plainly this is an issue that requires County and Borough
coordination and consultation. Despite that, Verizon has steadfastly refused to pursue its applications
to the Borough and the County concurrently.

7. At this time, regardless of any decision the Borough might make on Verizon's application, Verizon has
no authority to construct anything on that part of Ocean Avenue within the jurisdiction of the County
and has no pending application to the County seeking such permission. Without County authority,
Verlzon’s application is a pointless, inefficient imposition on the Borough's staff and resources.

[. Uncompleted NEPA Review Process

1. Inits application to the Borcugh, Verizon made no reference to compliance with NEPA, nor did it provide
any description of its plan to obtain NEPA approval for the sites at issue here, Again, Verizon appears
to have pursued a deliberate course of plecemeal applications, without advising the Borough of other
open regulatory issues bearing on the application.

2. The Borough first became aware of Verizon’s uncompleted attempts to fulfill NEPA reguirements, when
a newspaper advertisement appeared in the Coast Star on or about QOctober 28, 2024, inviting
interested persons to file comments on a planned SWF and SWF pole application along Ocean Avenue
in Spring Lake. After review of that advertisement, the Borough's outside counsel contacted Verizon’s
counsel for more information.

3. Later that same day on October 28, 2024, Verizon's counsel responded that Verizon’s regulatory team
“has started to do their NEPA review—this is part of that.” He further noted that these processes are
undertaken one site at a time. In subsequent communications Verizon's counsel indicated that the site
labeled JS Spring Lake 01 SC - B was determined not to require further NEPA review on March 15,
2024, that a second site was now in a 30-day public comment period, and that the process for the
remaining four (4) sites would be commenced at some point in the near future.

4, At present, the Borough only has information that one (1) of the six (6) sites has completed NEPA
review. Depending upon the findings of the NEPA review process, conditions could be identified that
would need to be taken into consideration, and which could have substantive impacts on how the
Borough addresses the application.

J. SQF, LLC's Ownership of the SWF Poles

1. Verizon’s application states that it will own the antennas and related SWFs, but that a separate,
unrelated entity, SQF, LLC, will own all of the poles in the rights-of-way upon which the SWFs will be
attached; Verizon states in its application that Verizon “shall market the availability of its approved
SWFs to all major wireless carriers in the marketpiace and will encourage, manage and coordinate the
location and placement of any interested carrier's equipment on said SWFs.”

2. While SQF is not an applicant or a co-signer of Verizon's application, the application does include a
“Certification of SQF” wherein SQF's Secretary, Timothy Schneider, states that SQF will own five (5) of
the six (6) poles that are the subject of the applicaticn and that SQF will market the availability of these
poles to other wireless carriers and will manage the attachments to these poles.

3. The Verizon application therefore contains conflicting assertions regarding ownership of the subject
poles, and the responsibility for managing use of these poles in the rights of way within the Borough.

4. The Borough Code, particularly Chapter 330, Article VII, applies to “Utilities” seeking access to rights-
of-way within the Borough, and defines Utilities as entities regulated by New Jersey's Board of Public
Utilities ("BPU"). SQF is listed on BPU's website as an entity that the BPU has authorized to provide
service within New Jersey utilizing their own facilities, which brings it under the purview of the Borough's
Code,
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The Borough Code, Section 330-70, also requires that any owner of facilities in the rights-of-way enter
into a rights-of-way agreement with the Borough. Verizon's application proposes a rights-of-way
agreement between the Borough and Verizon, and applies to SWFs owned by Verizon and located in
the rights-of-way.
Given that SQF is not an applicant and that SQF is not propesed to be a party to Verizon's proposed
rights-of-way agreement, none of Verizon's obligations to the Borough under the proposed rights-of-
way agreement would apply to SQF's poles. While that deficiency in Verizon’s application is potentially
curable, it is fatai to the application as presented.
Other Provisions of the Borough Code
As noted above, a number of Spring Lake residents have joined together and retained legal counsel to
oppose Verizon's application. Among other objections, these Opponents claim that Chapter 330, Article
VII is not the only applicable Chapter of the Code that must be considered and that the appiication
should be denied for failure to comply with other provisions of the Borough Code.
Opponents claim that Section 114-26 of the Code prohibits the location of Verizon’s SWF poles within
the dedicated beachfront or public watk on the beachfront. This section is titled "Peddling or Vending”
and states that “No person or persons shall peddle, vend, sell, distribute or offer for sale any goods,
wares or merchandise on the dedicated beachfront or the public walk on the dedicated beachfront.”
The opponents claim that Verizon's services are “wares” and that the Code prohibits Verizon from
“delivering” these “wares” on the beach.
The Borough finds that this provision of the Code does not, by its express terms, apply to or prohibit
Verizon's proposed placement of SWF poles on Ocean Avenue, Therefore, Opponents’ reliance on
Section 114 is misplaced. Importantly, Section 114-26 does reflect the Borough's commitment to
maintaining an uncommercialized and unspoiled beachfront and does underscore the common-sense
need to consider alternatives to the placement of SWF poles on Ocean Avenue before degrading the
beachfront with industrial clutter. As addressed above, Verizon has failed to demonstrate that viable
alternatives do not exist.
Opponents also claim that Chapter 225, the Borough's Land Development Code, is applicable to
Verizon's application, and assert that Verizon has failed to comply with it. Where it applies, Chapter
225 requires land use applications to be heard and decided by the Borough’s Planning Board and
addressed as applications for conditional use approval. Opponents also assert that State Law requires
that conditional use requests be considered and acted upon by the Planning Board.
Opponents do not cite any case or administrative precedent that supports their interpretation of Chapter
225, and the Borough has been unable to find any such precedent. This appears to be a novel legal
issue. On balance and review, the Borough does not agree with Opponents’ contention that Verizon's
application must be reviewed and approved by the Planning Board, but the Borough acknowledges the
" closeness of the question and the existence of reasonable arguments for and against Planning Board
review,
For clarity of the record, the Borough notes that Section 225-33 contains definitions of
Telecommunications or Transmission Towers, Menopoles, Lattice Towers and Guyed Towers — all of
which do require Planning Board review and approval. The proposed SWF poles here at issue do not,
by the Borough's reading, fall or fit within those definitions. The Borough further finds that SWF poles
are comparable to utility poles and traffic signal poles, are close enough to be regulated similarly.
II. CONCLUSIONS ‘

Based upon the evidence contained in the written record of this proceeding, the Borough concludes as
follows: '
SHOT CLOCK AND TIMING OF THE BOROUGH'S DECISION
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1. The Borough denies the assertions made in Verizon’s recently filed federal court complaint claiming
that the Borough “effectively denied” Verizon’s application because it unreasonably delayed deciding
on the application and failed to render a decision prior to the expiration of the shot clock (as Verizon
calculates it). At the time the action was filed, the Borough was concluding its review of Verizon's
application, as Verizon had been informed and knew, and was doing so with reasonable dispatch under
the circumstances.

2. The Borough finds that, at all times since the filing of its application, Verizon has known that the
Borough was evaluating the information contained in the application in good faith, was pursuing needed
information that was not contained in the application and proceeding with reasonable and appropriate
deliberation towards a final decision.

3. The Borough finds that the initial application lacked sufficient information needed to evaluate it. Verizon
itself bears significant responsibility for the length of time it has taken for the Borough to render a
decision on the application. Verizon took over two months to submit necessary technical information
omitted from its initial application, which information was not provided until mid-July, and made four
(4) additional submissions into the record in late September and early October,

4. In light of Verizon's failure to file and pursue a necessary application with Monmouth County, any
asserted delay by the Borough in acting on Verizon’s application is of no practical consequence and of
no possible prejudice to Verizon.

5. Likewise, Verizon's failure to complete its required NEPA evaluation of ali sites — and its failure even to
begin that process for most of the sites at issue until November ~ makes Verizon's demand for a final
decision by October 15, 2024 unreasonable. The ongoing NEPA review may impact the material terms
of the application. The Borough should have been given the final NEPA results for each site before
being asked to make a final decision.

6. Under all of the circumstances described herein, the time taken by the Borough to render a decision
on Verizon's application was and Is reasonable and does not violate federal regulations related to the
FCC's shot clock.

B. ALTERNATIVES TO OCEAN AVENUE SITES

1. The Borough finds that other aiternatives that would have far less of a negative impact on the Borough
and its citizens, were not adequately considered or addressed by Verizon.

2. The Borough finds that Verizon did not sufficiently explore the possibility of locating SWF poies on the
side streets that run perpendicular to Ocean Avenue at greater heights in order to maintain line of site
to the beachfront.

3. The Borough finds that Verizon did not sufficiently explore the possible use of COWs on weekends
during the summer months as a viable aiternative to the permanent placement of SWF poles on Ocean
Avenue. Verizon provided no such justification for its refusal to consider this option, which could very
practicably serve as a bridge to a less deleterious alternative such as the use of the pavilions or the
upgrading of existing macro towers,

4. The Borough finds, based on credible and unrebutted evidence in the written record, that Verizon could
address its capacity needs by adding additional wireless facilities to the two macro tower sites that it
currently uses to provide network coverage within the Borough or upgrading the equipment on those
towers., Verizon had notice of the evidence in the record regarding that practicable alternative and
provided no countervailing evidence.

5. The Borough finds that Verizon has unreasonably rejected the potential use of the pavilions as an
alternative to the placement of permanent SWF poles on Ocean Avenue. The Borough finds further
that Verizon unreasonably failed to cooperate with the Borough in the Borough's outreach to DEP for
guidance on this alternative, which outreach has demonstrated that the use of the pavilions is a viable
and practical alternative to Verizon’s proposed placement of permanent SWF poles on Ocean Avenue.
The information provided to the Borough by DEP indicates that a request for a ROSI waiver would likely
meet with approval and that such a request may not even prove necessary because the rules that
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currently reguire a ROSI waiver are being rewritten and are expected to he amended (in a fashion that
would allow the use of the pavilions) by November 2025. Given that Verizon could easlly increase
network capacity on the beachfront using COWs during the busler summer months in 2025 while these
rule changes are implemented, especially when Verizon still has no pending application at the County
and has not completed the bulk of its NEPA review process, the Borough finds that Verizon's refusal to
work with the Borough to pursue the pavilions as an option was unreasonable.

The Borough, by this Resolution, also memorializes its intention to apply for a ROSI waiver to allow
SWFs to be placed on the pavilions, irrespective of Verizon’s lack of cooperation and rejection of the
pavilion alternative. The Borough finds that, in light of the likelihood that such a requested waiver will
be granted (and the iikelihood that the need for a waiver will be mooted by impending rule changes),
the pavilions present a viable, practicable alternative to the proposed placement of permanent SWF
poles on Ocean Avenue, with far less degradation of and damage to the Borough's crown jewel — its
unspoiied beachfront.

Finally, the Borough finds that its decision here focusing on protecting the aesthetics of the community,
is a reascnable, appropriate and valid legal consideration, and that the decision does not violate FCC
regulations. In overturning that part of the FCC Smali Cell Order related to aesthetics, the Portiand
case noted that “Congress preempted only [aesthetic] regulations that ‘unreasonably discriminate’
among providers,” and that local governments retain the flexibility to consider aesthetic requirements
that treat facilities that create different aesthetic impacts differently. The court further held that
“Requirements imposed on 5G technology are not always preempted as unrelated to legitimate
aesthetic concerns just because they are “more burdensome” than regulations imposed on functionally
equivalent services.” See, City of Portiand v. United States, supra, 969 F. 3d at 1041.

LACK OF EVIDENCE TO SUPPORT WAIVER OF THE BOROUGH CODE

Verizon's application acknowledges that the proposed placement of permanent SWF poles on Ocean
Avenue, at each proposed site, is contrary to the Borough Code in several separate respects. Verizon
maintains, however, that due to a lack of viable alternatives, the Borough Code materiaily inhibits its
ability to provide wireless services and that the Code must, therefore be waived as preempted.

. There is uncontroverted evidence in the record that as proposed, the Verizon SWF instailations will be

inconsistent with the requirements of the NEC. The Borough notes that Verizon was made aware of
this claim and chose not to respond to it. The Borough cannot consider granting a waiver of its Code
that is noncompliant with applicable safety codes.

Under FCC rules, if Verizon's application were granted and the proposed poles placed on Ocean Avenue,
under FCC rules mandating that modifications to wireless meeting certain criteria must be approved,
the height of the SWF poles could be increased in height by 4 2 feet and the Borough wouid have no
means to stop that from happening.

If Verizon is allowed to place SWF poles on Ocean Avenue, the Borough will not only be unabie to
prevent Verizon from increasing the height of the poles but, more importantly, will have little if any
residual ability to deny similar applications by other wireless providers to place their own poles along
the beach front. Other wireless providers of functionally equivalent services can claim the exact same
entitlement under federal law to override and negate the Borough's efforts to maintain an aesthetically
pleasing, pristine beach front. The Borough finds that it has a compelling interest to prevent that from
happening, since practicable alternatives other than the placement of SWF poles on Ocean Avenue
exist to satisfy Verizon’s asserted needs.

The Borough finds further that as noted above with references from the Portland decision, Congress,
in enacting the Telecommunications Act, did not intend to deprive and did not deprive local
governmental entities of their well-established police powers to protect unique, irreplaceable
environmenits like the Borough's beach front from degradation and defilement. To the extent Verizon
interprets the FCC’s “materially inhibits” standard to strip the Borough of those powers, the Borough
disagrees and rejects that interpretation,
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The Borough finds further that any interpretation of the FCC's "materially inhibits” standard as stripping
the Borough of its authority to impose aesthetic requirements to protect the unique, irreplaceable
environment of its beach front would be contrary to sound public policy and contrary to Congress’s
actual intent in enacting the Telecommunications Act.

Based on ali of the evidence in the record and for the reasons set forth above in this Resolution Verizon
has not met its burden of proof with respect to the requested waivers and has failed to provide sufficient
evidence to justify those waivers,

PROPERTY VALUES

Significant evidence was received, both in writing and in testimony at the public meetings, regarding
the negative impact that the proposed placement of SWF poles on Ocean Avenue would have on
property values in the Borough, especially on properties located on or near Ocean Avenue.

The Borough finds that the evidence submitted by the Opponents to Verizon’s applications as described
above in this Resolution is credible, and comports with common sense and the realities of real estate
valuation,

The Borough also finds that after receiving copies of the opponents’ expert report authored by Federal
Appraisal, LLC, as well as other written documentation submitted by various citizens, Verizon submitted
no evidence to rebut these submittals.

Based on the evidence before it supporting the claims of significant reductions in property values, the
Borough finds that the negative impact on property values will in turn negatively impact the Borough's
tax revenues and its ability to fund municipal operations.

The Borough finds that the issue of impact on property values is a valid, legal factor to consider in
determining whether to approve or deny an application such as the one before the Borough at this
time. Cellular Telephone Co. v. Zoning Bd of Adjustrment, 197 F.3d 64, 72-73 (3rd Cir. 1999),

The Borough finds that Verizon has not met its burden of proof on the property value issue, and has
not proposed any way to mitigate the damage that its proposed sites on Ocean Avenue will cause. The
negative impact on property values and the Borough'’s tax base is another reason why the application
should be denied.

NEED FOR MONMOUTH COUNTY APPROVAL

The Borough finds that Verizon's failure to pursue an application with the County for authorization to
locate SWF poles within the County's right-of-way is an independent and sufficient ground for denial of
the application.

After filing an initial application with the County that was rejected as incomplete, Verizon took thirteen
(13) months {o refile another incomplete application, which was rejected again. Verizon has not
pursued its application with the County any further,

Each time the Borough has asked Verizon to explain why it was not pursuing its application with the
County concurrently with its application to the Borough, Verizon declined to provide a cogent answer
and told the Borough, in effect, that Verizon would pursue its County application when it decided it was
ready. .
The Borough finds that the conditions the County might impose or seek to impose on a Verizon
application could have a material impact on the Borough's evaluation process and finds further that
Verizon's failure to recognize and acknowledge the inextricable intertwining of the two applications is
unreasonable. Verizon's failure to pursue concurrent applications negatively impacts its application
with the Borough and supports denial of the application without prejudice to re-filing of it at a time
when Verizon is prepared and willing to pursue concurrent applications. This is especially so since it is
a matter of public record that the County is opposed to the placement of SWF poles within its Ocean
Avenue right-of-way,

NEPA REVIEW PROCESS
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1. The Borough finds that Verizon failed to provide any information in its appiication regarding its
obligations under NEPA and the steps needed to determine the applicability of NEPA to the proposed
SWF poles that are the subject of Verizon's application. As of this date, Verizon has completed the
NEPA review process for only one (1) of the six (6) sites at issue. Verizon's failure to apprise the
Borough of its uncompleted NEPA compliance is a8 material deficiency of its application and the ongeing,
uncompleted status of the NEPA compliance process supports denial of Verizon's application, without
prejudice to re-filing after the NEPA compliance process Is completed.

2. There are a variety of potential outcomes that can emerge from a NEPA review. At present, the
possibility exists that for one (1) or more sites an environmental assessment will be required, which
could take up to a year to complete. The resuits of the NEPA process could significantly impact the
actions the Borough might take in response to the application.

3. The Borough finds that Verizon should have completed its NEPA review process for each site and
provided the Borough the results of that review with its applications. The failure to do so for ali
proposed sites other than Verizon site JS Spring Lake 01 SC is a basis for denial of the application.

G. SQF'S OWNERSHIP OF EITHER FIVE OR SIX OF THE POLES THAT ARE SOUGHT TOQ BE
INSTALLED IN PUBLIC RIGHTS OF WAY

1. SQF is the entity that, according to Verizon, will be the actual owner of at least five of the subject SWF
poles. SQF is not an applicant and has not proposed to enter into a rights-of-way agreement with the
Borough, as required by the Borough Code. SQF's failure to independently apply or to join Verizon's
application as a co-applicant is a fatal flaw in Verizon’s application.

2. While Verizon's application contains conflicting information about how many SWF poles SQF will own,
it is clear that, at a minimum, SQF will own five (5) of the six (6} poles and there is an expectation that
SQF will manage the use of those poles by entities other than Verizon.

3. SQFis a “Utility” with authority to provide services granted by the BPU. As such, SQF is a utility seeking
access to rights-of-way within the Borough, and must comply with the requirements of Chapter 330,
Article VII, Those requirements include the obligation to apply for authority to use the public rights-
of-way and to enter into a Rights-of-Way Agreement with the Borough.

4. The Borough finds that because Verizon will own and/or control only at most, one (1) of the proposed
SWF poles and related facilities that are the subject of its application, and because none of Verizon's
obligations to the Borough under its proposed Rights-of-Way Agreement would apply to SQF's SWF
poles, a necessary party has failed to file an application for permission to install and operate these
shared facilities, and the application shouild and must therefore be denied.

For all of the foregoing reasons and based upon the evidence in the record of this proceeding, the
Borough Council of Spring Lake, New Jersey denies Verizon's application for each of the six {6) sites
addressed therein.

Adopted and approved on this 3 day of December, 2024,

'ROLL CALL:

AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None

ABSENT: None

ABSTAIN: None

Mr, Hale reported that Warren Avenue paving looks great.

Mr. Hale then reported that the Mayor did a great job with the tree lighting as well as Kathy Heine.
Mr. Hale had the opportunity to speak with the Commissioner of the DEP regarding the REAL rules.
The Commissioner agreed to attend a council meeting to discuss the REAL regulations.
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Mr. Hale attended a workshop about grants and municipalities entering into shared service
agreements; the Borough will be entering into a shared service agreement with Sea Girt for a shared
street sweeper.

Mr. Hale stated that the Fire Department will be handing out Christmas presents again this year with
the fire trucks. Please drop of presents at the Police Station lobby and make sure that the name and
address is on the gift.

Mr. Hale then reported that the Wreaths Across America will be Saturday, December 14 at 12 pm.
Mr. Hale reported that St, Catharine’s 5K will be Saturday, December 14 and roads will be closed.

Mr. Judge reported that work has begun on Phase II of Marucci Park, the playground is being
constructed and also the connector path between Lake Como path and the path around Marucci Park.

Miss McDonough reported that Warren Avenue looks fantastic. She added that she received a complaint
and the next time the Borough paves a street that goes through ancther town they should check with
the other town. Both Warren Avenue and Monmouth Avenue were closed at the same time which was
a little difficult with through traffic.

Mr. Sagui reported that the DPW (Department of Public Works) makes the town look magical with
decorations. He added that the Christmas Tree Lighting was wonderful.

Ms. Whalley reported for the BID (Business Improvement District) there is a lot going on downtown.
She added that the train display is open at the Duggan Building. Santa also comes on the weekends
walking along the streets. There will also be a jazz band. This Thursday 5 pm to 8 pm is Ladies
Shopping Night. Since Hannukah starts on Christmas Day the Menorah Lighting will be December 26.
Ms. Whaliey reported that Parks and Recreation committee will be having a meeting this Saturday for
the stakeholders including the Garden Club, Environmental Commission, Shade Tree Committee, BID,
Recreation and HW Mountz School. The meeting is to discuss all activities and projects for 2025,
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Borough Engineer’s Report:
Mr. Avakian reported that Warren Avenue and the path at Marucci Park have been completed. He
added that finalization of the striping should be tomorrow.
Mr. Avakian reported that Pitney Avenue Phase III resolution for the award of contract is on for

approval this evening. That wiil finish the water portion then hopefully paving in the spring.
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Borough Attorney’s Report: None
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Borough Administrator’s Report:
Mr. Dempsey reported that line striping will be done at Marucci Park on the tennis courts. Also, on

Jersey Avenue from 3 to 2" Avenues the parallel parking spots will also be re-striped. Mr. Hale asked
to make sure there are adequate handicapped striped parking spots near the Marucct Park building.
Mr. Dempsey reported that on First Avenue the gas company had a project going on and it is now
paved from Brown to the bridge. Union Avenue to Monmouth Avenue will not be done until the spring,
there is a house being knocked down on Union Avenue and they will have to put in new services.

Mr. Dempsey then reported beach badge prices are on for approval this evening, they are the same
as last year, $110 for a regular and $80 for a senior badge.
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Mr. Dempsey reported that the DPW contract is close to being done.
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usiness Items Under Consideration: None
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Ordinances for Introduction: None
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Ordinances for Adoption:
Mr. Judge offered a motion to open the public hearing for Ordinance No. 2024-007, seconded by Mr.

Hale,
ROLL CALL:
AYES: Mr, Erbe, Mr. Hale, Mr, Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None
ABSENT: None
ABSTAIN: None
PUBLIC HEARING NOW OPEN
Ms. Kirk stated that this ordinance is for the bank building on Third Avenue, there was additional work
that has to be complete, both working with the tenant and additional items that had to be complete.
She explained that fifty percent of this will be funded by the COAH monies and not the tax payer
money.

Mr. Judge offered a motion to close the public hearing for Ordinance No. 2024-007, seconded by Mr,
Hale
ROLL CALL:
AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None
ABSENT: None
ABSTAIN: None
PUBIC HEARING NOW CLOSED
Mr. Judge offered a motion to adopt Ordinance No. 2024-007, seconded by Mr. Hale,
ROLL CALL:
AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None
ABSENT: None
ABSTAIN: None
BOND ORDINANCE #2024-007

BOND ORDINANCE PROVIDING FOR THE RENOVATION OF 1123 3RD AVENUE

IN AND BY THE BOROUGH OF SPRING LAKE, IN THE COUNTY OF

MONMOUTH, NEW JERSEY, APPROPRIATING $750,000 THEREFOR AND

AUTHORIZING THE ISSUANCE OF $712,500 BONDS OR NOTES OF THE

BORQUGH TO FINANCE PART OF THE COST THEREOF.

BE IT ORDAINED BY THE BOROUGH COUNCIL OF THE BOROUGH OF SPRING LAKE, IN THE COUNTY
OF MONMOUTH, NEW JERSEY (not less than two-thirds of all members thereof affirmatively concurring) AS
FOLLOWS:
Section 1, The improvement described in Section 3{a) of this bond ordinance is hereby authorized

to be undertaken by the Borough of Spring Lake, in the County of Monmouth, New Jersey (the "Borough™) as
a general improvement. For the improvement or purpose described in Section 3(a), there is hereby
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appropriated the sum of $750,000, including the sum of $37,500 as the down payment required by the Local
Bond Law. The down payment has been made available by virtue of provision for down payment or for capital
improvement purposes in one or more previously adopted budgets, It is the intention of the Borough that up
to one-half of all costs of the improvement described in Section 3{a) hereof, including up to one-half of the
down payment and up to one-half of the principal of and interest due on any bonds and bond anticipation notes
authorized hereby and issued, will be provided for by the Borough's Affordable Housing Trust Fund, subject to
amendment to the Borough's Affordabie Housing Trust Fund Spending Plan in accordance with applicable law
to authorize such use of the Afferdable Housing Trust Fund.

Section 2. In order to finance the cost of the improvement or purpose not covered by application
of the down payment, negotiable bonds are hereby authorized to be issued in the principal amount of $712,500
pursuant to the Local Bond Law. In anticipation of the issuance of the bonds, negotiable bond anticipation
notes are hereby authorized to be issued pursuant to and within the limitations prescribed by the Local Bond
Law.

Section 3. (a) The improvement hereby authorized and the purpose for the financing of which
the bonds are to be issued is the renovation of 1123 3 Avenue, also known as Block 69, Lot 3 on the Official
Tax Maps of the Borough, including, but not limited to, environmental, utility and construction improvements
and further including all work and materials necessary therefor and incidental thereto,

(b) The estimated maximum amount of bonds or bond anticipation notes to be issued for the
improvement or purpose is as stated in Section 2 hereof.

(©) The estimated cost of the improvement or purpose is equal to the amount of the appropriation
herein made therefor,

Section 4. All bond anticipation notes issued hereunder shall mature at such times as may be
determined by the chief financial officer; provided that no bond anticipation note shall mature later than one
year from its date, unless such bond anticipation notes are permitted to mature at such later date in accordance
with applicable law. The bond anticipation notes shall bear interest at such rate or rates and be in such form
as may be determined by the chief financial officer. The chief financial officer shall determine all matters in
connection with bond anticipation notes issued pursuant to this bond ordinance, and the chief financial officer's
signature upon the bond anticipation notes shall be conclusive evidence as to all such determinations. All bond
anticipation notes issued hereunder may be renewed from time to time subject to the provisions of the Local
Bond Law or other applicable law. The chief financial officer is hereby authorized to sell part or all of the bond
anticipation notes from time to time at public or private sale and to deliver thern to the purchasers thereof upon
receipt of payment of the purchase price plus accrued interest from their dates to the date of delivery thereof.
The chief financial officer is directed to report in writing to the governing body at the meeting next succeeding
the date when any sale or delivery of the bond anticipation notes pursuant to this bond ordinance is made.
Such report must include the amount, the description, the interest rate and the maturity schedule of the bond
anticipation notes sold, the price obtained and the name of the purchaser,

Section 5. The Borough hereby certifies that it has adopted a capital budget or a temporary capital
budget, as applicable. The capital or temporary capital budget of the Borough is hereby amended to conform
with the provisions of this bond ordinance to the extent of any inconsistency herewith. To the extent that the
purposes authorized herein are inconsistent with the adopted capital or temporary capital budget, a revised
capital or temporary capital budget has been filed with the Division of Local Government Services.

Section 6. The following additional matters are hereby determined, declared, recited and stated:

{a) The improvement or purpose described in Section 3(a) of this bond ordinance is not a current
expense. Itis an improvement or purpose that the Borough may lawfully undertake as a general improvement,
and no part of the cost thereof has been or shall be specially assessed on property specially benefitted thereby.

{b) The period of usefulness of the improvement or purpose within the limitations of the Local
Bond Law, according to the reasonable life thereof computed from the date of the bonds authorized by this
bond ordinance, is 20 years,
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{c) The Supplemental Bebt Statement required by the Local Bond Law has been duly prepared
and filed in the office of the Clerk, and a complete executed duplicate thereof has been filed in the office of the
Director of the Division of Local Government Services in the Department of Community Affairs of the State of
New Jersey. Such statement shows that the gross debt of the Borough as defined in the Local Bond Law is
increased by the authorization of the bonds and notes provided in this bond ordinance by $712,500, and the
obligations authorized herein will be within all debt limitations prescribed by the Local Bond Law,

{d) An aggregate amount not exceeding $200,000 for items of expense listed in and permitted
under N.J.S.A. 40A:2-20 is included in the estimated cost indicated herein for the purpose or improvement.

Section 7. The Borough hereby declares the intent of the Borough to issue bonds or bond
anticipation notes in the amount authorized in Section 2 of this bond ordinance and to use the proceeds to pay
or reimburse expenditures for the costs of the purposes described in Section 3(a) of this bond ordinance. This
Section 7 is a declaration of intent within the meaning and for purposes of the Treasury Regulations.

Section 8. Any grant moneys received for the purpose described in Section 3(a) hereof shali be
applied either to direct payment of the cost of the improvement or to payment of the obligations issued pursuant
to this bond ordinance. The amount of obligations authorized but not issued hereunder shall be reduced to the
extent that such funds are so used.

Section 9. The chief financiai officer of the Borough is hereby authorized to prepare and to update
from time to time as necessary a financial disclosure document to be distributed in connection with the sale of
obligations of the Borough and to execute such disclosure document on behalf of the Borough. The chief
financial officer is further authorized to enter into the appropriate undertaking to provide secondary market
disclosure on behalf of the Borough pursuant to Rule 15¢2-12 of the Securities and Exchange Commission (the
"Rule") for the benefit of holders and beneficial owners of obligations of the Borough and to amend such
undertaking from time to time in connection with any change in law, or interpretation thereof, provided such
undertaking is and continues to be, in the opinion of a nationally recognized bond counsel, consistent with the
requirements of the Rule. In the event that the Borough fails to comply with its undertaking, the Borough shall
not be liable for any monetary damages, and the remedy shall be limited to specific performance of the
undertaking.

Section 10. The full faith and credit of the Borough are hereby pledged to the punctual payment
of the principal of and the interest on the obligations authorized by this bond ordinance. The obligations shall
be direct, unlimited obligations of the Borough, and the Borough shall be obligated to levy ad valorerm taxes
upon all the taxable property within the Borough for the payment of the obligations and the interest thereon
without limitation of rate or amount. As set forth in more detail in Section 1 hereof, it is the intention of the
Borough that up to one-half of the punctual payment of the principal of and the interest on the obligations
authorized by this bond ordinance will be provided for by the Borough's Affordable Housing Trust Fund, subject
to amendment to the Borough's Affordable Housing Trust Fund Spending Plan in accordance with applicable
law to authorize such use of the Affordable Housing Trust Fund.

Section 11. This bond ordinance shall take effect 20 days after the first publication thereof after
final adoption, as provided by the Local Bond Law.
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Consent Agenda:
Mr. Judge offered the following resolution and moved its adoption, seconded by Mr, Hale
R-24-187 - RESOLUTION — APPOINTMENT OF A CROSSING GUARD

BE IT RESOLVED by the Mayor and Borough Council of the Borough of Spring Lake, that Kara Cannon
be and hereby is appointed as a Crossing Guard with the hourly rate of $16.00 as of November 2, 2024.

ROLL CALL: '
AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None
ABSENT: None
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Mr. Judge offered the following resolution and moved its adoption, seconded by Mr, Hale.
R-24-188 - RESOLUTION — AUTHORIZING REFUND OF TAX OVERPAYMENTS
WHEREAS, taxes on the following properties have been overpaid:

ABSTAIN: None

BLOCK/LOT ADDRESS AMOUNT REFUNDING
82/6 407 Washington Avenue$3,307.49 Corelogic

50/24.02 400 Sussex Avenue $4,500.55 Corelogic
132/5 2211 Second Avenue $4,149.33 Corelogic
8/16 16 Brown Avenue $10,363.70 Corelogic
91/5 207-209 Newark Avenue $1,587.99 Corelogic

NOW, THEREFORE, BE IT RESOLVED by the Mayor and Borough Council of the Borough of Spring Lake
refund all properties in the total amount of $23,909.06 is hereby approved for the aforementioned properties.
I, Robhbin Kirk, Tax Collector of the Borough of Spring Lake herehy certify the total amount of
overpaymerits to be $23,909.06.
ROLL CALL:
AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None
ABSENT: None
ABSTAIN: None
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Mr. Judge offered the following resolution and moved its adoption, seconded by Mr. Hale.
R~24-189 -~ RESOLUTION - AUTHORIZING SALE OF PERSONAL PROPERTY

WHEREAS, the Borough of Spring Lake has previously determined that certain personal property
as described below “Schedule A” is no longer needed for public purposes and

WHEREAS, the Borough of Spring Lake will have an online municipal auction to be held beginning
Saturday, January 5, 2025 at 9:00 am and will end on Wednesday, January 8, 2025 at 7:00 pm; and

WHEREAS, USGovbid, will conduct the auction on their website located at www.usgovbid.com for a
commission rate of 6.5% of the gross selling price; and a 2.5% internet fee

WHEREAS, Local Public Contracts Law NJSA 40A:11-36 requires autherization of a sale of said
property via adoption of a Resolution; and

WHEREAS, the estimated fair market value of the property to be sold does not exceed the bid
threshold; and

WHEREAS, no express or implied warranty is made for the property subject to sale. All property is
heing sold in as in condition and,

WHEREAS, all sales are final and,

WHEREAS, the attached list of vehicles and other items for sale will be published in the Asbury Park
Press no earlier than 14 days nor later than 7 days prior to said auction;

NOW, THEREFORE, BE IT RESOLVED by the Mayor and Councit of the Borough of Spring Lake
that the Borough be authorized to dispose of the following vehicles and other miscellaneous items through the
process of an online auction to be held beginning starting Saturday, January 4, 2025 at 9:00 am and will
end on Wednesday, January 8, 2025 at 7:00 pm on the website located at www.usgovbid.com

BE IT FURTHER RESOLVED that the Mayor and Council does hereby authorize the Mayor and
Purchasing Agent to enter into an agreement with USGovBids to conduct an internet auction of surplus property
identified in the Borough of Spring Lake.

Exhibit A:
» 2- b-tier filing cabinets
s 2-shelves
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6- coffee pots

Hard drive

Sonic Wall

2- Computers

Verizon Router

Cisco Fire Wall

5- Cage Dividers

Large Crock Pot

4- 3 liter air pot/hot beverage dispense

Stalker Radar

2- Fog Machines

Misc. Holiday Décor

Instant Cooker

China- plates in various sizes

2- Beverage Dispensers

2- Industrial Coffee Makers

Misc. Pots & Pans

Antique Mugs

Chafing dishes and holders

Cast Iron Pans

Baking Pans

2 dozen- wine glasses

Mesh cover

4- Wooden boxes

Hazmat Suit

Emergency Light Bar

Car Computer Mount

Traffic Jacket

2- Neck Braces

Fire Extinguisher holder

2- Bike Racks

Gas canister

Various Halloween Décor

Black car organizer

Misc. Vases

Portable Radios & Chargers

Various Computer Equipment

2006 Schwarze A7000 Sweeper on Chassis Model 4200 VIN#1HTPMAFN46H128261 Truck Miles
18,390, HRS 4,266 Rear Eng. HRS. 2,565 ($10,000 reserve)

1998 GMC 3500 Mason Dump with Snow Plow 68,650 mis. Vin #11GDKC34F3WF(49582
2018 John Deere 2930M 60" Deck 2,050 Hrs Zero Turn

Baldor PL.600OK Light Tower 500 hrs- runs buk doesn’t make power
2002 Ford Ranger Pickup Win#1FTYR10U12TA61862 77,330 mls, runs & drives
Honda Generator EG5000x Honda Gx340 4-cycle eng. SN#EA7-4004096
Coleman Powermate Generator 5000 watts model PM0O435001
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2017 Yamaha Kodiak 700 Quad Vin-AM93Y(0107697 Model YFM70KDXHR Runs Good- Red
Old pipe locator
Old scott packs
Misc. electrical light fixtures
Fire Hose 5" 3" and 2.5"
Guardian SCBA charge station model 2768Y made by scott
Flat bed body for Cushman scooter
Boat Trailer- No title
Police Car light Bar
Police Tahoe Divider
Pool Table
3 Desks
4 Filing Cabinets

ROLL CALL:

AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms, Whalley
NAYS: None

ABSENT: None

ABSTAIN: None
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Mr. Judge offered the following resolution and moved its adoption, seconded by Mr. Hale.

R-24-190 - RESOLUTION — SETTING THE FEES FOR THE 2025 BEACHES PURSUANT TO THE
CHAPTER 114 OF THE CODE OF THE BOROUGH OF SPRING LAKE AS ADOPTED BY THE MAYOR
AND BOROUGH COUNCIL OF THE BOROUGH OF SPRING LAKE

BE IT RESOLVED, by the Mayor and Borough Council of the Borough of Spring Lake that the following
fees be and hereby are set for the year of 2025:
BEACHES AND POOLS:
Pursuant to §114-19: Charges for use of beaches shall be as follows;

A. Beach Only Badges:

{1) Seasonal beach badge age 12+ $110.00
{2) Senior citizen badge age 65+ $80.00
ROLL CALL:

AYES: Mr. Erbe, Mr, Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None
ABSENT: None
ABSTAIN: None
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Mr. Judge offered the following resolution and moved its adoption, seconded by Mr, Hale.
R-24-191 - RESOLUTION - APPROVING RAFFLE LICENSE APPLICATION
‘ RA#16-2024 — WOMAN’S CLUB OF SPRING LAKE -
ON PREMISE DRAW

WHEREAS, Woman's Club of Spring Lake has filed an application, which has been found to be complete, for
a Raffle License which has been assigned number RA#16-2024, and

WHEREAS, said license has been forwarded to the Spring Lake Police Department for their review and no
objection was received, and

WHEREAS, the appropriate fees and have been received and filed by the Borough Clerk's Office,
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NOW, THEREFORE, BE IT RESOLVED by the Mayor and Borough Council of the Borough of Spring Lake that
Raffie License No. RA#16-2024 be and the same is hereby approved as follows:

NAME: Woman'’s Club of Spring Lake
PO Box 328, Spring Lake, NJ 07762
Identification No.: 475-8-32847
LOCATION: 300 Madison Avenue, Spring Lake, NJ 07762
DATE: December 9, 2024 from 9:30 am to 1:00 pm
ROLL CALL:
AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None
ABSENT: None
ABSTAIN: None
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Mr. Judge offered the following resolution and moved its adoption, seconded by Mr. Hale.
R-24-192 - RESOLUTION — RELEASING STREET OPENING BOND
308 LUDLOW AVENUE, BLOCK 117, LOT 18

WHEREAS, a street opening application and appropriate fees was received by the Borough of Spring
Lake from Osprey Martin Builders for the property located at 308 Ludlow Avenue, Block 117, Lot 18, and

WHEREAS, a $1,250.00 bond was posted for each property to ensure that the work was completed
satisfactorily, and

WHEREAS, the Borough Engineer’s office has inspected the site and found the work to be completed
in accordance with Borough Ordinances and recommended the refund of the bond posted.

NOW, THEREFCRE, BE IT RESCLVED by the Mayor and Borough of the Borough of Spring Lake that
the above referenced street opening bond in the amount of $1,250.00 be and the same is hereby authorized
for return.

ROLL CALL:

AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None :

ABSENT: None

ABSTAIN: None
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Mr. Judge offered the following resolution and moved its adoption, seconded by Mr. Hale.
R-24-193 - RESOLUTION — RELEASING STREET OPENING BOND
414 MONMOUTH AVENUE, BLOCK 38, LOT 19
WHEREAS, a street opening application and appropriate fees was received by the Borough of Spring
Lake from Osprey Martin Builders for the property located at 414 Monmouth Avenue, Block 38, Lot 19, and
WHEREAS, a $1,250.00 bond was posted for each property to ensure that the work was completed
satisfactorily, and

WHEREAS, the Borough Engineer’s office has inspected the site and found the work to be completed
in accordance with Borough Ordinances and recommended the refund of the bond posted.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and Borough of the Borough of Spring Lake that
the above referenced street opening bond in the amount of $1,250.00 be and the same is hereby authorized
for return.

ROLL CALL:

AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None

ABSENT: None
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ABSTAIN: None

Resolutions:
Mr. Judge offered the following resolution and moved its adoption, seconded by Mr. Hale,
R-24-194 - RESOLUTION — AWARD OF CONTRACT #05-2024
PITNEY AVENUE WATER MAIN IMPROVEMENTS — PHASE III
WHEREAS, on November 26, 2024 bids were received for Pitney Avenue Water Main Improvements —
Phase I1I, and
WHEREAS, eight {8) packages were picked up and seven {7) bids were received, and
WHEREAS, Mark Woszczak Mechanical Confractors, Inc,, Manasquan, NJ submitted the lowest
responsible bid for the Pitney Avenue Water Main Improvements — Phase III ranging from a low bid of
$255,000.00 and
NOW, THEREFORE, BE IT RESOLVED by the Mayor and Council of the Borough of Spring Lake that
Contract #05-2024 is hereby awarded to Mark Woszczak Mechanical Contractors, Inc., Mapasquan, NJ for the
Pitney Avenue Water Main Improvernents — Phase III at a cost not to exceed $255,000000,

CERTIFICATION AS TO AVAILABILITY OF FUNDS
I, Robbin Kirk, Chief Financial Officer of the Borough of Spring Lake hereby certify that funds are
available from the following account W/S Bond Ord 2018-007 Acct # W-08-18-007-238 with an available balance
of $677,830.94.

ROLL CALL:
AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None
ABSENT: None
ABSTAIN: None
KK KKK KKK KK A K KA A KA KK
Mr. Judge offered the following resolution and moved its adoption, seconded by Mr. Hale.
R-24-195 - RESOLUTION — APPROVAL OF BILLS — DECEMBER 3, 2024

WHEREAS, the Borough of Spring Lake received certain claims against it by way of vouchers received
during the period ending December 3, 2024 and

WHEREAS, the Borough Finance Committee has reviewed said claims.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and Borough Council of the Borough of Spring Lake,
County of Monmouth, that the following attached claims be certified by the Chief Financial Officer for approval
and payment.

. TOTAL: $5448,329.50 |
“VendorName - . pescription ~ . Amount
ADVANCE AUTO PARTS PC#21- Brakes & Rotors 153.79
ADVANCE AUTO PARTS PC#24- Batteries 300.68
ADVANCE AUTO PARTS Battery Core Return Credit -54.00
ADVANCE AUTO PARTS Batteries 279.10
AMAZON CAPITAL SERVICES Caution Tape 29.58
AMAZON CAPITAL SERVICES Tree Lighting Flare/Glowsticks 143.46
AMAZON CAPITAL SERVICES Adult Books 237.82
AMAZON CAPITAL SERVICES ' Kids Books 116.26

AMAZON CAPITAL SERVICES DVDs 53.98
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AMAZON CAPITAL SERVICES Supplies 17.81
AMAZON CAPITAL SERVICES Recreation- Tennis Balls 319.80
AMAZON CAPITAL SERVICES NE Bathroom Lock 86.75
AMAZON CAPITAL SERVICES Digital Clock- DPW Truck 6.55
AMAZON CAPITAL SERVICES Christmas Light Fuses 55.92
AMAZON CAPITAL SERVICES Potice- Various Supplies & Equ 412.52
AMAZON CAPITAL SERVICES 2025 Calendars & File Folders 85.98
AMAZON CAPITAL SERVICES Hanukkah Lighting Supplies 236.31
AMAZON CAPITAL SERVICES PD-Emergency Transport Blanket 143.20
AQUATIC SERVICES Monthly Water Testing-Oct 790.00
ASBURY PARK PRESS NTB- Pitney-Water Phase ill 86.92
ASSOCIATED HUMANE SOCIETIES Animal Control- November 1,050.00
AUTO-GRAPHICS,INC Yearly subscription circulatio 3,626.21
BAKER & TAYLOR BOOKS-510486 Books 554.32
BIEDERMANN HOENIG SEMPREVIVO Tax Appeals- October-November 80.00
BILLOWS ELECTRIC Light Buibs 287.40
BLACK ROCK ENTERPRISES,LLC Improv. to Warren Avenue 148,486.09
CLEARY,GIACOBBE, ALFIERI, JACO Professionai Services- Nov 165.00
COAST STAR PB- Sweeney 83/7 20.14
COAST STAR Notice- Hydrant Flushing Run#2 63.42
COAST STAR Bond Ord. 2024-007 34.76
COAST STAR Online Auction Notice 30.00
COAST STAR Tax Sale Notice 108.20
CUSTOM PRODUCTS CORPORATION Signs-No Parking This Side 122.87
DATA CENTER WAREHOUSE, LLC Police Dept. Network Switch 1,910.00
DAVID ATTILIO Menorah Lighting-Sound & Light 600.00
DINA ZAHORSKY, MUNICIPAL CLERK Rec- Tree Lighting- Coffees 19.83
DUNE DONUTS AND BAGLES ienorah Lighting Donuts 100.00
DUNPHEY SMITH CO. Greenhouse- Heater Vent Pipe 84.90
DUNPHEY SMITH CO. Air Filters 733.64
EDWARD MACK 2024 Salary 7,268.89
EMERALD EYES/DR.SEAN PHIBBS H. McCormick- Eye Allowance'24 500.00
ENVIROTACTICS Remediation 1123 Third Ave 43,609.75
FERGUSON ENTERPRISES, INC, Pentagon Keys & Tube Caps 119.69
FERGUSON ENTERPRISES, INC. Furnace lgnitor- First Aid 8l 21.16
FERGUSON ENTERPRISES, INC, Hose Bib- DPW Yard 34.90
FERGUSON ENTERPRISES, INC. Wall Hydrant- DPW Yard 45.40
FERGUSON ENTERPRISES, INC. Greenhouse Sink Water Heater 211.45

FINGER'S COOLING SYSTEMS LLC

Truck #89- Heater Core

100.00
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FOLEY MACHINERY INC.

FREEHOLD TOWNSHIP

GARY GLASSFORD

GOOSE CONTROL TECHNOLOGY
H2M ASSOCIATES INC

HI-WAY OiL SERVICE

HOME DEPOT INC.

HOME DEPOT INC.

HOME DEPOT INC,

HA FIRE DEPT TESTING

ISLAND TECH SERVICES LLC

ISLAND TECH SERVICES LLC

JAEGER LUMBER

JANET BOLDT

JANET BOLDT

JANET BOLDT

John Guire Supply, LLC
KELLENYL,JOHNSON,WAGNER

L AKEHOUSE MUSIC ACADEMY
LERTCH RECYCLING CO.INC.
LUZZI'S TREE SERVICE,INC.

LUZZI'S TREE SERVICE,INC.

LUZZI'S TREE SERVICE,INC.

MAZZA RECYLING SERVICES,LTD
MEMPHIS EQUIPMENT COMPANY
MGL PRINTING SOLUTIONS
MONMOUTH COUNTY TREASURER
MONMOUTH COUNTY TREASURER
MONMOUTH COUNTY PUBLIC WORKS
NEW JERSEY WATER SUPPLY AUTHOR
NEW JERSEY AMERICAN WATER
ONE CALL CONCEPTS
OSPREY-MARTIN PARTNERSHIP LLC
OSPREY-MARTIN PARTNERSHIP tLC
OVERDRIVE

PATRICK MASTRORILLI
POWERTRAIN PLUS TRUCK PARTS
REGINA WACKERMARN

SANDY DENISON

DECEMBER 3, 2024
Equip #20- Cat Lock
iT Level | & Il Support
2024 Health Insurance/Retired
Goose Control Permits 24-25
Water System Gen. Consulting
Monthly DPW- November
Pier Beach Bathroom Repairs
Pier Beach Bathroom Repairs
Greenhouse Sink Replacement
Annual Aerial & Ladder Test
Upfitting of 2023 Silverado
Upfitting of 2023 Silverado
Pier Beach Bathroom Repairs
Christmas Game
Santa Storytime Supplies
Book Club Christmas Party
ProCut Too! 20" Diamond Blade
Const Doc/Inspc COAH Units
Kids Program
Playground Footings
Tree Removal-2nd & Mercer Ave
Tree Removal-311 Pennsylvania
Tree Trimming-1204 5th Avenue
Single Stream & Comingle-Nov
Air Warning Switches
2025 Dog & Cat Licenses
Detective Skills Enhancement
Household- November 2024
Truck Wash- October
Raw Water 10/1/24-12/31/24
4 Hydrants- November
Markouts- November
Street Open Bond-#2021-009
Street Open Bond-#2023-005
ebooks Nov
Reimbursement- Sewer Snaking
Roll Off #50-Suspen. Air Bags
November bill
catering Art Show

57.51
2,630.00
2,500.00

475.00
342.50
92.75
1,273.20
70.54
187.06
1,718.93
7,748.00
7,748.00
1,509.02
26.50
6.88
309.11
583.53
26,173.42
250.00
149.60
1,400.00
1,400.00
350.00
2,146.30
325.00
1480.00
150.00
10,043.03
161.50
28,591.59
264.99
80.08
1,250.00
1,250.00
1,461.15
639.75
378.50
100.00
1,280.00
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SANITATION EQUIPMENT CORP. Truck #16- Hydraulic Cyl 2,352.48
SEABOARD WELDING SUPPLY First Aid Oxygen- #2172462 64.50
SEABOARD WELDING SUPPLY First Aid Oxygen- #2172690 80.00
SEABOARD WELDING SUPPLY First Aid Oxygen- #2172954 134,75
SEABOARD WELDING SUPPLY First Aid Oxygen- #2173157 90.00
SEABOARD WELDING SUPPLY Hazmat Charge- #975533 134.50
SEAN DUGGAN Reimbursement 2024 Eye Allow 236.96
SERVICE TIRE TRUCK CENTER INC. PD #21- Tires 520.00
SERVICE TiRE TRUCK CENTER INC, #4890 Ladder Truck- Tires 4,120.00
SIGHT SAVER OPTICAL M. Smith- 2024 Eye Allowance 500.00
SITE ONE LANDSCAPE SUPPLY DPW Monthly- November 86.03
SITE ONE LANDSCAPE SUPPLY DPW Maonthly- November 15.90
SPRING LAKE BOARD OF EDUCATION Tax Payment- December 567,773.00
STAPLES BUSINESS ADVANTAGE Police Dept Supplies 464.33
STAPLES BUSINESS ADVANTAGE Police Dept Supplies 36.59
TAYLOR HARDWARE Loose Nuts & Bolts 28.99
TAYLOR HARDWARE Sprinkler Valves 20.98
TAYLOR HARDWARE Utility Knives 24.48
TAYLOR OlL CO., INC. 2024 Fuel-11/1-11/15- Current 1,599.51
TAYLOR OILCO., INC, 2024 Fuel-11/1-11/15 Wat/Sew 710.89
TAYLOR OlL CO., INC, 2024 Fuel-11/1-11/15- Beach 1,244.06
TAYLOR OIL CO., INC. 2024 Fuel-11/16-11/30-Current 2,557.45
TAYLOR Q1L CO., INC. 2024 Fuel-11/16-11/30 Wat/Sew 1,136.65
TAYLOR Qtl. CO., INC. 2024 Fuel-11/16-11/30- Beach 1,989.13
TIMOTHY GIBLIN Reimbursement- Clothing 2024 217.50
VAN WICKLE AUTO SUPPLY CO. Monthly DPW- November 1,504.26
VAN WICKLE AUTO SUPPLY CO. Monthly DPW- November 437.59
VAN WICKLE AUTO SUPPLY CO. Monthly DPW- November-Filters 16.77
V.E. RALPH & SONS, INC. First Aid Invoices- November 575.55
V.E. RALPH & SONS, INC. First Aid Invoices- November 897.00
V.E. RALPH & SONS, INC. First Aid Invoices- November 195.17
V.E. RALPH & SONS, INC, First Aid Invoices- November 311.71
V.E. RALPH & SONS, INC. First Aid Invoices- November 42.00
WILSON WILLIAMS FELLMAN DITTMA Telecommunication Matters 13,358.42
Total:  922571.08

Total Wires/ACH/Manual
Payments: 0
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Total Voids: 0

Grand Total: 922,571.04

ROLL CALL:
AYES: Mr. Erbe, Mr. Hale, Mr. Judge, Miss McDonough, Mr. Sagui, Ms. Whalley
NAYS: None
ABSENT: None
ABSTAIN: None
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Public Comments:
Hussam Chater, 1 Monmouth Shire Lane thanked the Mayor and Council for carefully reviewing and
denying the 5G tower application. He understands it is not easy dealing with a large corporation like
Verizon.
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Executive Session: None
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Adjournment:
Mr. Judge offered a motion to adjourn the meeting, seconded by Mr. Hale.

ROLL CALL:
AYES: Mr. Erbe, Mr. Hale, Miss McDonough, Mr. Sagui, Ms. Whalley

NAYS: None
R§ectfully submitte

ABSENT: None
ABSTAIN: None

DINA M. ZAHORSKY
Borough Clerk

Time of Adjournment: 7:40 pm

Approved at a meeting held on: January 21, 2025



